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Nancy Ferguson is a Vice President and Senior State Underwriting Counsel 
for Chicago Title in the Greensboro office as well as North Carolina State 
Counsel for the Fidelity National Title Group.
Nancy has served as officer and on multiple committees of the Real 
Property Section of the North Carolina Bar Association, as President of the 
North Carolina Land Title Association, President of the Greensboro Bar 
Association, Chair of the Greensboro Bar Association Real Property Section, 
as 18th Judicial District Councilor of the North Carolina State Bar, as a 
member of the Real Property Law committee of the North Carolina State Bar 
Board of Legal Specialization and is a member of the American College of 
Real Estate Attorneys (ACREL) and the American College of Mortgage 
Attorneys (ACMA). She is North Carolina co-editor of the ALTA Title 
Insurance Regulatory Survey. Nancy is a co-author of North Carolina Real 
Estate, With Forms 3d Edition (Thomson-Reuters, West Publishing).
Nancy received her undergraduate degree in 1980 and her JD degree in 
1983 from the University of North Carolina and her Master’s in Business 
Administration in 1996 from Wake Forest University.  She is a North Carolina 
State Bar Board Certified Specialist in Real Property Law: Business, 
Commercial, Industrial and Residential.
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IMPORTANT EVENTS IN AMERICAN HISTORY
• 1929 - The comic strip character “Popeye” was introduced AND the ATA [American Title Association, 

predecessor to the American Land Title Association (ALTA)] developed the 1929 ATA Standard 
Loan Policy.

• 1959 - The Barbie doll made its debut at the American International Toy Fair in New York AND the first 
ALTA Owner’s Policy Form was adopted. 

• 1962 - The first Wal-Mart store opened for business AND ALTA adopted/revised policy form(s).
• 1970 - Paul McCartney announced that he was leaving The Beatles AND ALTA adopted/revised policy 

form(s).
• 1984 - The first Apple Macintosh went on sale AND ALTA adopted/revised policy form(s).
• 1987 - The first criminal was convicted in the United States using DNA evidence AND ALTA adopted/revised 

policy form(s).
• 1990 - A smoking ban took effect on all domestic U.S. flights of less than six hours AND ALTA 

adopted/revised policy form(s).
• 1992 - Jay Leno became the new host of NBC's The Tonight Show following the retirement of Johnny Carson 

AND ALTA adopted/revised policy form(s).
• 2006 – Subprime housing bubble peaked then collapsed, Duke lacrosse scandal began, the Space Shuttle 

Discovery launched and landed AND ALTA adopted/revised policy form(s).
• 2021 - Recently created and approved vaccines are hoped to help put an end to the Covid-19 

Pandemic that started in 2020 AND it is anticipated that ALTA will adopt new policy forms effective 
July 1, 2021. 4



New Issues in the Real Estate World Since 2004 When the 
Policy Forms Effective 2006 Were Being Drafted

• E-notarization (G.S. Ch. 10B, Art. 2, 2005)
• Statewide AOC / VCAP and (coming soon) Odyssey
• NC Uniform Real Property Electronic Recording Act (G.S. Ch. 47, Art. 1A, 2005)
• Uniform Federal Lien Registration Act, G.S. Chapter 44, Article 11A
• Uniform Fraudulent Transfer Act replaced by the Uniform Voidable Transactions Act, which substituted 

“voidable transaction” for “fraudulent transfer.” (G.S. Ch. 39, Arts. 3 and 3a, 2014)
• The Perishable Agricultural Commodities Act (“PACA”) (7 U.S.C. §§ 499a, et seq.) imposes a trust under 

7 U.S.C. § 499e(c) for unpaid suppliers, sellers and agents of fresh fruits and fresh vegetables.
• The Packers and Stockyards Act (“PSA”) (7 U.S.C.§§ 181, et seq.) establishes a similar trust on assets of 

packers to protect livestock producers.
• McGirt v. Oklahoma, 140 S.Ct. 2452 (2020), tribal lands as jurisdiction vs. state or commonwealth
• Nationwide Life Ins. Co. v. Commonwealth Land Title Ins. Co., 687 F.3d 620 (2012)
• Captiva Lake Investments, LLC. V. Fidelity National Title Insurance Company (8th Cir. 2018) 883 F.3d 1088 

and B&B Syndication Services, Inc. v. First American Title Insurance Company (7th Cir. 2015) 780 F.3d 
825

• Consumer Financial Protection Bureau operation beginning in July 2011
• Transfers for estate or business planning, domestic situations – with or (especially) without an attorney
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New Issues to Look For in the 2021 Policy:
Better Clarity

• Definitions
• Indemnity, not title abstract or opinion – NOT Practice of Law
• Technology – e-signatures and recognition (non-repudiation) of electronic 

documents, including the commitment and policies themselves
• Alternative date of loss determinations, benefitting the Insured
• Date of Policy versus post-policy issues
• Policy not insuring size or property – area, square footage or acreage
• Full credit bid protection
• Continuation of coverage
• Cure penalties
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2021 ALTA Forms Proposed to Change
Effective July 1, 2021 (or by end of year*)

• Loan Policy
• Owner’s Policy
• Commitment
• Short Form Residential Loan Policy (& addenda)
• Expanded Coverage Residential Loan Policies (& addenda)*
• Short Form Expanded Coverage Residential Loan Policies (& 

addenda)*
• Homeowner’s Policy*
• ALTA Endorsements*

• mostly conforming changes
• Bracketing [-06]

• New Operative Law Endorsements (47 series)
• Closing Protection Letters* 7



Focus in this presentation is on the noteworthy 
differences between the 2006 ALTA Loan/Owner’s 

Policy Forms (sometimes herein “2006 Policies”) and 
the proposed 2021 ALTA Loan/Owner’s Policy Forms 

(sometimes herein “Proposed 2021 Policies”).  

Many provisions are unchanged and 
there are numerous changes to 

modernize or streamline wording not 
intended to have any impact on policy 
coverages – those will not be covered.

8



New ALTA Forms Adoption Process

• Changes in marketplace conditions, rules and regulations, decisions rendered in 
lawsuits, etc., are catalyst for policy revisions

• Revisions in process for several years
• Input from active committees of:

• ALTA
• ACREL
• ACMA
• ABA
• MBA
• GSE’s
• Others

• Public comment period and then review of those comments
• Final adoption of forms
• For North Carolina:  North Carolina Land Title Association (NCLTA) files with NC 

Commissioner of Insurance – Form & Rate filings required by statute, N.C.G.S. Ch. 58
• Software vendors implement, in collaboration with title insurers
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Resources!

• www.northcarolina.ctic.com Resources  Legal articles

• Joyce Palomar, Title Insurance Law (Thomson Reuters, updated annually)

• Bushnell Nielsen, Title and Escrow Claims Guide (ALTA.org, updated annually)

• www.alta.org/policy-forms/
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First:  Overview of 
Proposed

2021 ALTA Commitment
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Commitment Revisions

Most provisions in the 2016 ALTA Commitment are now being added to the Proposed 
2021 Policies.  So revisions included in the proposed ALTA Commitment 2021 are just 
additional conforming changes to sync with current policy changes, such as:
• Conform and add Definitions, consistent with the Proposed 2021 Policies

• (Under consideration) Discriminatory Covenants
• Knowledge
• Land
• Public Records
• (Under consideration) State

• Claims Procedure with reference to Conditions in the Policy to be issued
• No class actions
• No liability for Transaction Identification Data
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A “pro-forma policy” is not a policy or commitment to insure!     
Electronically issued policies valid.

• Policy must be issued with
• Date of Policy
• Policy Number

• Commitment Conditions # 8, PRO-FORMA POLICY, clearly provides:
The Company may provide, at the request of a Proposed Insured, a pro-forma policy illustrating 
the coverage that the Company may provide. A pro-forma policy neither reflects the status of 
Title at the time that the pro-forma policy is delivered to a Proposed Insured, nor is it a 
commitment to insure.

• Electronic issuance still valid – new provision in policy similar to ALTA 
Endorsement Form 39-06 (Policy Authentication)
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NOTE: Bracketed [ ] material included in an ALTA Commitment, Policy or Endorsement form is optional
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Overview of Policy Structure
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Sections/Headers 
are identical in 

loan and owner’s 
policy forms.
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Covered Risks Overview
(Denotes noteworthy change between 2006 Policies & 2021 Proposed Policies)

Owner’s and Loan Policies:
• Vesting
• Defects, liens or encumbrances on Title, including fraud, forgery, lack of authority, invalid power of 

attorney, remote notarization, non-repudiation of an electronic signature, taxes due or payable, 
encroachments & adverse survey matters, among others

• Unmarketable Title
• No right of access to and from the Land.
• Violations &/or enforcement of governmental action if Enforcement Notice
• PACA-PSA Trust if Enforcement Notice
• Title . . . being defective or a court order providing an alternative remedy.  (Past creditors’ rights - not 

current unless delayed or defective recording)
• Defect in or lien or encumbrance on the Title  . . .  in Public Records subsequent to Date of Policy and 

prior to recording of deed or other instrument . . . that vests Title as shown in Schedule A
Additional in Loan Policy:
• Validity and enforceability of the Insured Mortgage, including remote online notarization (RON), 

electronic recording and electronic Mortgage creation
• Priority of some Indebtedness components
• Priority  of Insured Mortgage over some mechanics’ liens and street assessments
• Assignment of Mortgage
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Exclusions from Coverage

Owner’s and Loan Policies
• Governmental or regulatory matters and 

PACA-PSA trusts if no Enforcement Notice 
in Public Records

• Defects, liens or encumbrances:
• Created suffered assumed or agreed by 

Insured, 
• Known by Insured, not disclosed to 

Company in writing or on Public Records
• No loss or damage
• Post policy
• Caused because insufficient consideration

• Creditors’ rights (other than creditors’ 
rights issues in earlier transaction or 
failure to record timely)

• Discrepancy in area, square footage, or 
acreage

Loan Policy
• Violations of consumer protection laws 

(including CFPB)
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Schedule B:  Exceptions

Owner’s & Loan Policies
• Not Discriminatory Covenants
• Terms & Conditions of insured lease in Sch. A
• Terms & Conditions of insured easement in 

Sch. A
• Specific exceptions, such as:

• Taxes & assessments
• CCR’s
• Plats
• Easements (incl. insured Land)
• Leases (incl. insured Land)
• Enforcement notices
• Litigation, lis pendens, judgments, special 

proceedings
• Title matters on survey, or broad exception if 

no survey provided
• Title matters known by Insurer, whether or 

not on Public Records, such as parties in 
possession, mechanics’ liens, lack of access or 
controlled access, waterways

Loan Policy
• Underwriter may provide affirmative 

coverage or endorsements not available 
to owner, because of nature of the risk.
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Conditions
Owner’s and Loan Policies

• Definitions
• Continuation of Coverage
• Claims – notice, options on insurer (pay, cure, litigate or 

defend), duty of Insured to cooperate, subrogation, date of 
loss

• Indemnity, not guarantee or legal opinion  or abstract or 
report or other representation of status of title

• Contract, not negligence
• Amount of loss determined as of date of discovery unless:

• Title entirely void (then Insured can use date of policy) OR
• Insurer litigates, loses, and Insured elects date of 

settlement or date claim notice submitted
• Cure penalty 15% if litigate and fail
• No collateral or consequential damages if litigate and succeed
• Coverage terminates on conveyance; Insured must hold title at 

time of claim
• No side agreements – Entire Contract with Endorsements
• No class actions, only individual Insured’s contract liability
• Arbitration (bracketed, optional)

Loan Policy, adds:
• Definitions

• Indebtedness
• Insured (protects Affiliate if purchase at 

foreclosure or deed in lieu)
• No penalty for “full credit bid” (Condition #10.b.)
• Date of Loss calculated as of date Insured acquires 

title by foreclosure or deed in lieu OR date Insured’s 
interest extinguished due to the defect

• Policy termination
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(Defined Terms in the Proposed 2021 ALTA Owner’s and Loan Policies 
Comparable Unless Otherwise Noted)
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Definition of Terms under Conditions
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Definition of Terms under Conditions:
Illegal Discriminatory Covenants

(This is included in a post 12-31-2020 comment version of the ALTA forms)

• Replace header in the Commitment and supplemental language in Exceptions for 
covenants, conditions and restrictions applicable

• New Definition, to encompass:
• “Any covenant, condition, restriction, or limitation that under applicable law 

illegally discriminates against a class of individuals based on personal 
characteristics such as race, color, religion, sex, sexual orientation, gender identity, 
familial status, disability, national origin, or other legally protected class.”
• Civil Rights Act of 1964 prohibits enforcement.
• 42 U.S.C. 3604(c) prohibits even recording.

• Severable – balance of covenants enforceable (and exception from coverage) 
based on their terms

23



Definition of Terms under Conditions
(Loan Policy)

COMPARE: 
Covered Risks 
#10 and #11 

regarding 
priority  
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Definition of Terms under Conditions
(Owner’s Policy)
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Definition of Terms under Conditions
(Loan Policy)
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Definition of Terms under Conditions
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Definition of Terms under Conditions

Definitions of “State” and “Tribe” (replacing “jurisdiction”)-Not included in the “For Comment by 
12-31-2020” version.
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Definition of Terms under Conditions
(Unique to Loan Policy)
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(Covered Risks in the Proposed 2021 ALTA Owner’s and Loan Policies 
Comparable Unless Otherwise Noted)
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Covered Risks
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Covered Risks
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Covered Risks
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Covered Risks
(Loan Policy only)
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Covered Risks
(Loan Policy only)

2006 Loan Policy Covered Risks 10:

2021 Proposed Loan Policy Covered Risks 10 specifies components of 
Indebtedness with priority coverage:

35



Similar coverage was 
included in the 2006 Policies, 

but the section or heading 
for this coverage “Defense of 

Covered Claims” is new to 
the Proposed 2021 Policies.
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(Exclusions from Coverage in the Proposed 2021 ALTA Owner’s and 
Loan Policies Comparable Unless Otherwise Noted)

37



Exclusions From Coverage
(Owner’s Policy)
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Exclusions From Coverage
(Loan Policy)

39



40



Transaction Identification Data

• For convenience only
• NOT BINDING ON TITLE 

INSURER
(including address of property).  
Condition 9(d) of Owner’s 
Policy and 9(e) of Loan Policy

• Not in Schedule A, but above 
it; not an insured matter

• Bracketed material - the 
inclusion of which is optional 
by the title insurer
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“Address” Coverage

42

• Commercial and residential Lender’s may request “address” type 
coverage more frequently with the Proposed 2021 Loan Policy since this 
policy form makes it clear that the Property Address included in the 
Transaction Identification Data section is NOT an insured matter.

• In order to provide that coverage, the title insurer will require verification 
of the accuracy of the address from the certifying attorney or a current 
survey.

• ALTA Endorsements that include address or specific access coverage:
• ALTA 17-06 (Access and Entry)
• ALTA 17.1-06 (Indirect Access and Entry)
• ALTA 22-06 (Location)
• ALTA 22.1-06 (Location and Map)



ALTA 17 Endorsements

43

For ALTA 17-06 and 17.1-06, title 
insurer needs verification or 
certification as to:
(1) Name of public street
(2) Street is in fact a physically 

open public street maintained 
by public authority

(3) Land abuts the street
(4) Access not prohibited  or 

limited legally or physically
(5) Insured has right to use 

existing curb cuts or entries, if 
any

For ALTA 17.1-06, the title insurer 
additionally needs:
(1) The “Easement” must provide 

recorded legal access to the 
“Street”

(2) The Easement must be 
described in Schedule A.



ALTA 22 Endorsements

44

For ALTA 22-06 , title insurer 
needs verification or certification 
as to:
(1) Type of current 

improvement(s) on the Land
(2) Street address of the Land



Address Included on Title Opinions

45

Title company
relies on the

address certification 
included in the title 

opinion forms.
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Schedule A

Same “Address” change for the 2021 Proposed ALTA Loan and Owner’s Policies
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Schedule A
(Owner’s Policy)

• Changes to Definitions of defined terms used in Schedule A
• New optional/bracketed addition of Item 5 to incorporate 

referenced endorsements – not present in 2006 Owner’s Policy
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Schedule A
(Loan Policy)

• Changes to Definitions of defined terms used in Schedule A
• Optional/bracketed Item 6 in 2006 ALTA Loan Policy form limited

endorsements that could be incorporated by reference.  The
2021 Proposed Loan Policy does not include a specific list
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“Incorporates by Reference” - Endorsements Actually Attached to Policy?
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Schedule B - Heading

• Exception for unenforceable “Discriminatory Covenants” 

• Exception for “terms and conditions of any lease or easement identified in 
Schedule A”
• To conform to commitment
• Title insurers do not insure the Insureds against their own responsibilities – paying rent, 

compliance with obligations under lease or easement, etc.
• Better practice:  Include exception for terms and conditions of the specific instrument in Schedule B 

– Exceptions.

• This is in the ALTA form, to be filed in NC by the NCLTA, and cannot be deleted 
without violating the filed form.
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Schedule B
(Owner’s Policy)

Anticipating new 
“Discriminatory Covenants” 
or similar Definition instead.
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Schedule B
(Loan  Policy)

Expect 
“Discriminatory 
Covenants” 
Definition.
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Schedule B
(Loan  Policy)

Q:  When is a 
“subordination” 
not a total 
subordination?

A:  When it’s a 
SNDA.
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(Conditions in the Proposed 2021 ALTA Owner’s and Loan Policies 
Comparable Unless Otherwise Noted)
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•CONTACT THE TITLE INSURER IMMEDIATELY!!!
• DO NOT close the next transaction or try to negotiate or file litigation before notifying 

the title insurer of the potential claim.
• FIND THE POLICY -- DETERMINE WHICH ALTA FORM(S) – READ, READ, READ.

• (See our separate “Claims Stories 2021” CLE  presentation)
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Conditions

• 2021 Proposed Policy forms do not condition the right of the 
Company to require a signed proof on its inability to determine 
the amount of loss or damage.
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Conditions
(Owner’s Policy)
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Conditions
(Loan Policy)
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Conditions
(Loan Policy)
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Conditions
(Owner’s Policy)
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Conditions
(Loan Policy)
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Conditions

No “side” agreements

Electronic delivery

Only specific changes, 
in writing
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Conditions  - Arbitration

• www.alta.org/arbitration
• CFPB objects to 

consumer arbitration
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Existing ALTA Endorsements
Proposed Conforming Changes

New defined term - Consumer Protection Law:
ALTA 6[-06] Variable Rate Mortgage
ALTA 6.2[-06] Variable Rate Mortgage—Negative Amortization

Adoption of Uniform Voidable Transactions Act (UVTA):
ALTA 10[-06] Assignment
ALTA 10.1[-06] Assignment and Date Down
ALTA 11[-06] Mortgage Modification
ALTA 11.1[-06] Mortgage Modification with Subordination
ALTA 11.2[-06] Mortgage Modification with Additional Amount of Insurance

Updated definition of Knowledge and new defined term, Consumer Protection Law:
ALTA 14[-06] Future Advance—Priority
ALTA 14.1[-06] Future Advance—Knowledge
ALTA 14.2[-06] Future Advance—Letter of Credit
ALTA 14.3[-06] Future Advance—Reverse Mortgage

New defined term - Consumer Protection Law:
ALTA 30[-06] Shared Appreciation Mortgage
ALTA 30.1[-06] Commercial Participation Interest
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Q:  What are “Public Records?”
A:  It depends on who you ask!!

Answer could vary based on:
• Freedom of Information Act
• Local government officials:  Permitting, Planning, Tax Departments
• Title examiner / Certifying attorney
• Title insurer

• Definitions in Condition 1
• NOT regulatory offices / records, Exclusions 1, 2 and 4
• NO LONGER U.S. District Court since most states (including NC) have adopted the Uniform Federal 

Lien Registration Act, G.S. Chapter 44, Article 11A
• Not tribal records under additional proposed revisions (in response to McGirt case)
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Q:  Who’s ever heard of an “Enforcement Notice”
and why should that matter?

• Covered Risks 5, 6, 7 and 8 vs. Exclusions 1, 2 and 5 (OP)
• Condition 1.d. Definition of “Enforcement Notice”

Document recorded in the “Public Records” that brings an otherwise excluded governmental or 
regulatory matter within the title search

• Environmental matters
• Demolition orders
• PACA/PSA Trusts
• Condemnations
• Forfeitures
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What is a PACA-PSA Trust and why should a title attorney care?

• The Perishable Agricultural Commodities Act (“PACA”) (7 U.S.C. §§ 499a, et 
seq.) imposes a trust under 7 U.S.C. § 499e(c) for unpaid suppliers, sellers and 
agents of fresh fruits and fresh vegetables, - “perishable commodities”. 

• The Packers and Stockyards Act (“PSA”) (7 U.S.C.§§ 181, et seq.) establishes a 
similar trust on assets of packers to protect livestock (poultry, poultry products, 
meats, meat products, but not fish) producers.

Off-record “non-segregated floating” trusts for the unpaid balance due to 
growers, suppliers and producers, if statutory requirements are met.

SUPER PRIORITY LIEN on assets of dealers (commodities themselves, inventory, 
receivables and the proceeds therefrom, including real estate) for which those 
funds subject to the statutory trust are used to purchase, improve or finance the 
property.  Super priority over mortgages, leases and fee.

“Dealers” are even more remote in the chain of ownership, including groceries, 
chain restaurants, wineries, stockyards, ranches, farms, produce packing and 
processing facilities, breweries, distilleries, juice manufacturers, wholesalers as 
well as retailers, and others.

See 2021 ALTA policy provisions:

• Definitions
• Covered Risk 8 if Enforcement 

Notice
• Exclusion 5 (OP) and 7 (LP)
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Q:  Owners are doing estate and business planning.  What 
should we do?

A:  Read Definition of “Insured” in their version of Owner’s 
policy;  call their title insurer!

• Successors to “the Title of”
• Definition of “Affiliate”
• Removed provision that it be without 

consideration
• BEWARE THE SECOND CONVEYANCE!!!

• Conveyance into family trust  covered!!
• Conveyance in distribution back out of the 

trust  Talk with title insurer.
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Definition of “Insured” (Loan policy)

• grantee of insured under a deed if 
the grantee is an Affiliate; no longer 
prohibits unless “without payment of 
actual valuable consideration”, i.e. if 
acquires at a discount

• an Affiliate that acquires title through 
foreclosure or deed in lieu of 
foreclosure of insured mortgage; 
does not require assignment

• Government Mortgage Agency (HUD, 
FHA, VA)
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Right of Access

• Did not change to “legal” access or “reasonable” access
• NC Marriott case is still the minority position

• Land does not include appurtenant easement unless so indicated

• Look to ALTA 17 or ALTA 17.1 – specific access and physical access

• Thus, any access may be sufficient even if not the access your client wants.

• NOTE:  Controlled access such as I-85 and I-40
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Native American Lands and Laws … Proposed Changes
McGirt v. Oklahoma, 140 S.Ct. 2452 (2020) (Oklahoma)

• Concerns over clear lines of jurisdiction between tribal land and state 
jurisdiction

2021 policies and endorsements:
• Definitions of “State” and “Tribe” being added (replacing “jurisdiction”)
• Choice of Law and Forum (Condition 15 (LP) and 16 (OP))

• Operative real estate, regulatory and other laws -- NOT Tribal courts, 
title records or laws in the event of a conflict of laws

• Exclusions 1 and 2 as well as new exclusion for tribal law
For pre-2021 form policies:
• New “Operative Law” Endorsements (47 series), to be effective 4/2/21.

75



Condition 1.h. Definition of “Indebtedness” requires “was and 
continues” obligated to advance solely for the construction
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Covered Risk #10 (subject to Post-Policy Exclusion3(d)) 
provides priority coverage for other components of “Indebtedness” –

NOT mechanics’ liens, Definitions i.(3)
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Exclusion From Coverage #3(d) – Post-Policy:
Covered Risk 11 – Limited mechanics’ lien coverage
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• If the construction lender stops the disbursement of construction loan funds, there 
is a risk that the title insurer will take the position that the lender “created” the 
mechanic’s lien within the meaning of Exclusion 3 (a). 

• Inchoate potential mechanics’ or materialman’s claim, not filed, but which could 
relate back (in priority) do not impair covered risk for unmarketability of title; they 
were not a lien or encumbrance until filed. 

Captiva Lake Investments, LLC v. Fidelity National Title Insurance Company 
883 F. 3d 1038 (8th Cir. 2018) 

B & B Syndication Services, Inc. v. First American Title Insurance Company
780 F. 3d 825, 839 (7th Cir. 2015) 

Mechanics’ Lien Coverage for Construction Lenders:  Loan policy 

79



chicagotitlenc@ctt.com
Please submit questions or comments to:

Visit our website at www.northcarolina.ctic.com.
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