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2009 Title “Oddities”
Creating Claims

OR 
Why Real Estate Practice IS the Professional 

Practice of Law 
(not some minor delegable process!)

Tacking & Prior Policies 
~ Common Fallacies ~

• Prior policy does NOT mean:
– Title is marketable
– Your client will be able to get coverage expected 

• BEWARE:  Intervening quitclaim or trustee’s deeds
• Prior loan policy (only)
• Broad exceptions in the deed warranties
• Exceptions in the prior policy
• Claims have depleted policy &/or rendered property 

uninsurable
• Exclusions from coverage

– Loss won’t be suffered by an unhappy and 
uninformed client!
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• Rules of Professional Conduct 99
• Owner’s policy only

– Loan policies on limited (single owner) searches
– Affirmative coverages for non-$ things that would matter 

to owner
– “Generic” exceptions in loan policies
– Loan policy coverages “disappear” when loan paid

• Only as good as the prior policy
• Advise client of risk
• Client planning changes / improvements?
• Judgment searches

– All owners within 20 years
– For the full 20-year period (not just to prior policy date)

Tacking & Prior Policies 
~ Common Fallacies ~

Tacking:  Know the Risks!!

Prior policy has errors
Prior policy on different property
Inadequate search period
Tacking to loan policy rather than owner’s policy 
(coverage disappears)
Tacking without full disclosure to and permission 
of client
Insufficient owner’s coverage 
Inadequate review of prior policy and its exceptions
Endorsement requirements not met
Problems not addressed prior to closing
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Title Opinions & Legal Descriptions
!!!  SIZE MATTERS  !!!

• Replatted (change boundaries or 
common areas?)

• Larger or smaller or just different?
• Direct access?
• Appurtenant easements (septic, sewer, 

well)?
• REA’s or cross easement agreements?
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Taxes

• Taxes under prior parcel coding 
system in unfamiliar counties.

• Business personal property taxes.
• Taxes on whole tract or larger lot, 

prior to subdivision or especially 
minor subdivision.

• Missing deferred taxes
• Missing taxes due to the city in 

newly annexed areas
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2004

Condos, PUD’s & HOA’s
Condo Act? Unit Ownership? PCA?
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Condos, PUD’s & HOA’s

• Condo - units in place or have the engineer’s 
certificate 

• Owner’s association dues – lender only
• Phases, amendments and access
• Declarations
• Rights of first refusal
• Notice of new owner to HOA
• Who owns common areas?
• Who has Declarant’s rights?
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Short Sales

• NCBA/NCAR Proposed Short Form 
Addendum

• HUD Rules
• Fraud risks

FOLLOW THE MONEY!
DISCLOSE! DISCLOSE! DISCLOSE!
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Location,
Location,
Location,

MATTERS!!!

Plats, Maps & Surveys 78
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SURVEYS PROVIDE:

• Verification of legal description
• Survey v. record legal
• Check with multi-county properties as to what 

needs to be recorded where
• Verify access (legal direct v. private means)
• General exceptions v. specific exceptions

– boundary line disputes
– easements
– encroachments

• Commercial context – provide information needed 
for certain endorsements such as access, location, 
survey, contiguity

• Location of improvements, encroachments, 
easements, boundary line claims

PROTECT
or

ADVISE
YOUR

CLIENT!!
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Oh, No!! County Lines
Access, Taxes, Schools, Voting
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Public or Private?

Roads, Streets & Abandonments79

http://www.ncdot.org/dmv/forms/
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Mobile 
Homes:  
Got a 

question?

https://apps.dot.state.nc.us/contactus/PostCommen
t.aspx?unit=DMV_VR
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Notary statute NCGS Chapter 10B
OR

Recording statute NCGS Chapter 47

Notaries
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“Warm Bodies” (or not…)

Who???

Hague Convention 
Members and Non-Members

www.hcch.net
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